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QUESTION PRESENTED 


In a narcotics prosecution based upon drugs found in 


the pocket of a trench coat and the issue is whether the accused 


had the coat.in his possession and one of the arresting officers 
testified that as he recalls it was raining that day and he had 
his rain coat on and the eccused denied that the coat was his, 
and testified that it was a warm day, was not raining, and 
there was no threat of rain, was it not error for the trial 
court to fail to admit in evidence for the accused a record 
from the Weather Bureau indicating that it had not rained that 


day. 
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STATEMENT OF THE CASE 
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ARGUMENT 


Under the circumstances of the case 

error for the trial court to refuse to admit 
in evidence the weather report for the date 
involved herein. 
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APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 
The appellant Vincent W. Flythe was indicted for offenses under the 
Federal Narcotic laws. (Title 26 U.S.C. 4704(a), and Title 21 U.S.C. 


174.) The jury returned a verdict of guilty as charged; and upon this 


said conviction he received a general”. sentence of five years imprison- 
ment. The jurisdiction of this Court is invoked under 28 W.S.C.A. 
Section 1291 and Rule 37 of the Federal Rules of Criminal Procedure. 


STATEMENT OF THE CASE 


-The appellant was charged with violations of the Federal Narcotics 
laws arising from the seizure of a quantity of narcotics from a trench 
coat pocket by police officers on April 14, 1966. The charges were set 
forth in a two-count indictment filed in the court below. One count was 
drawn under Title 26, U.S.C., Section 4704(a) and the other charged a 
violation of Title 21 U.S.C., Section 174. The appellant nicaded not 


guilty to the indictment and the case was tried to a branch of the District 


Court, sitting with a jury. 


There is no dispute that at about 9 p.m. on Thursday, April 14, 1966, 


officers of the Metropolitan Police Department Narcotics Squad came to 
premises 1432 Girard Street, N.W., with a search warrant for Apartment 306 
in that building. The tennant in the building was one Mr. Ralph Clark. 
There were about five officers in this group. Some of them testified at 
the trial. One of the officers in the party (Mr. Heath) knocked at the 
door of the apartment and after a pause Mr. Clark came to the door. At 
that time he was dressed in a bathrobe. Detective Paul showed his badge 
to Mr. Clark and stated that he was a police officer with a search warrant 
for the premises. Mr. Clark at that time went back into the Living room, 
In his hand was a clear vial containing a quantity of capsules. He 
placed the vial and capsules in his right hand bathrobe pocket. Sgt. Paul 
arrested him and recovered the vial from his pocket, It contained 22 
capsules of suspected narcotics. For the possession of these ‘suspected 
drugs he was arrested. 

The appellant, who was dressed in street clothes, was sitting ona 
couch in the living room when the officers entered. | 

There was decisive dispute at the trial about the appellant's 


possession or non-possession of a trench coat found by the officers lying 


on the sofa. Winston C. Norman, a private assigned to the Narcotics Squad 
of the Metropolitan Police Department and a member of the raiding party, 
testified that after the officer were in the premises he observed the 
appellant sitting on the couch and that he either had a tan trench coat 

or rain coat over his left shoulder. As the officers got into the pre- 
mises, he said, the appellant took the coat from his shoulder and placed 
it on the couch along side him. Sgt. Paul picked the coat up and asked 


the appellant and Clark who it belonged to. Both men denied any owernship 


of it. Paul removed a cream colored envelop containing 167 capsules of 
YY 


white powder from the right hand coat pocket of the tan trench coat. 
Paul then placed the appellant under arrest for violation of the Harrison 
Narcotics pees 

Officer Winston Norman also testified that at about 10:15 p-em. both 
Clark and Flythe were taken from the apartment together and placed in a 
patrol wagon. Norman said that as the men got into the wagon he sae 
Mr. Flythe snatch the copy of the search warrant from the hands of 
Mr. Clark. Norman said he was standing just outside the wagon. He said 
the appellant cursed Clark and said that he was stupid for opening the 
door and that they had only got Clark with two capsules while they got 
him, Flythe, loaded. 


This cream colored envelope was a part of government's exhibit 41. 
John Allen Steele, a chemist employed by the Internal Revenue 
Service testified later in the case that he received the evelope 
from Sgt. Paul on the 19th of April 1966. Some time later he 

made an analysis of the 167 capsules. Upon analysis there were 
5924 milligrams of a white powder containing 34.2 percent of 
herion hydrocholoride, which is a derivative of opium and mamitol. 


Detective Paul and Officer Heath both testified later in the trial 
that they saw the appellant with the coat over or around his 
shoulder when they entered the apartment. 


On redirect examination officer Norman was asked how the appellant 
was dressed at the time. The officer said that the appellant had on 
street clothing, a sweater, trousers and shoes. The officer was next 
asked: : 

"C: What it raining ary out? 
"A: If I recall it, it rained that day." 

The prosecutor then marked its next exhibit in the case a package. 
The package was given to the officer to open and he identified it as, the 
trench coat that the appellant Flythe, had on his shoulder which he 
removed and placed on the couch. 

On recross examination of the witness by appellant's counsel, the 
following occurred: 


At what time was ir raining on this particular day? 


I don*t recall that. I know I had my rain coat on 


when we went there. 
And because of that you say it was raining that day? 
Yes sir.” : 

The appellant, Vincent W. Flythe, testified on his own behalf in this 
case. He said that he lived at 5601 13th Street, N.W.; that he is 28 
years of age and employed as a carpentry helper for a constr ion com- 
pany. He said that at about three years ago he used to live at 1432 
Girart Street in Apartment 301. He lived there with his mother at the 
time. He lived there for three years. At the time Mr. and airs Ralph 
Clark was living in Apartment 306 he ‘became acquainted with then, On the 
day of the events in this case he had come to visit with the Clarks about 
15 minutes before the officers arrived. He had been back to visit with 
the Clarks from time to time since he moved away. On the day bocce he 
left home around S$ o’clock in the evening. He was dressed in two sweaters 


and a pair of slacks. He said the weater was warm and it was not raining 


and there was no threat of rain. He did not carry with him any outer 


coat or Garment. From home he went to 1th and Meridian Streets where he 
was engaged in gambling until he went to visit with Mr. Clark. Mr. Clark 
admitted him to the apartment. t that time he was dressed in a bath- 
robe, They sat down and talked until the time the officers arrived. 
There was a knock at the door, Clark went to the door and looked through 
the peephole and some person called his name, "Ralph." Mr.Clark opened 
the door and the officers rushed in. ‘Jhen the officers entered the 
appellant was sitting on the couch, He said that both he and Clark were 
searched and he was then told to sit down and a search was made of the 
apartment. He said there was a coat lying on the opposite side of the 
couch from where he was sitting. About 15 minutes after the officers 
had been in the apartment the coat was searched by one of them, who found 
an envelope in it. The appellant was first asked and Clark next as to 
whether the envelope belonged to either of them. They each said it did 
not belong to them. The appellant said that he never had the coat in his 
hands; it was never over his shoulder; he never had it in his possession; 
he said he did not bring the coat into the apartment; and he didn't know 
know anything about the coat. The appellant said that Mr. Clark had 
been placed under arrest by the officers when, upon searching him, 
shortly after their entry, a vial containing suspected narcotics was 
found in his bathrobe pocket. After the envelope was found in the trench 
coat pocket he, the appellant, was arrested and was advised that he was 
charged with the Harrison Narcotics Act. 

On cross-examination the appellant denied that he had any conversa- 
tion with Clark in the patrol wagon in which he rebuked Clar for opening 
the door. The appellant said he didn't say anything to Clark about 


opening the door. 


After the appellant testified there was a bench conference in which 


appellant*s counsel indicated that he had obtained from the Weather Bureau 
a document showing the weather conditions in the District of Columbia 
area on the day of the arrest in this case, The document was: from the 
Department of Commerce, Weather Bureau, indicating the amount of péécipi- 
tation that day recorded at hourly intervals. The record showed there was 
.-01 inches of percipitation at one o’clock in the morning and!the same 
amount at four o'clock in the morning. There was no measurable amount of 
percipitation thereafter. Counsel took the position that he had the 

right to offer the document and have it admitted into evidence. 

In the discussion the prosecutor said that he had a right to 
cross-examine a meteorologist from the Department of Commerce about the 
report. The Court said that it thought that counsel for the appellant 
ought to get someone to testify about the report next and “also that 
the weather applies to lashington.” The report was not admitted into 
evidence. The record shows that the motion was not pursued further. 

In time the court charged the jury. After deliberating a verdict 
of guilty was returned. Upon the conviction the court sentenced the 
appellant to a general term of five years imprisonment. This appeal 


followed. 


3/ The document was not marked as an exhibit at the trial. Appel- 
lant*s counsel has the document. It is "Local Climatological 
Data, Washington, D.C., National Airport, April 1966, published 
by the United States Department of Commerce, Environmental 
Science Service Administration, Environmental Data Service. The 
document bears the certificate of the Acting Director of National 
Weather Records Center that it is an official publication of the * 
Environmental Seience Service Administration, and is compiete Co—fih 
from records on file at the National Weather Records Center, 
Ashville, North Carolina. 


STATUTES AND RULES INVOLVED 


Title 21, United States Code, Section 174: 


"Whoever fraudulently or knowingly imports or brings any 
narcotic drug into the United States or any territory 

under its control or jurisdiction, contrary to law, or 
receives, conceals, buys, sells, or in any mamer facilitates 
the transportation, concealment, or sale of any such narto- 
tic drug after being imported or brought in, knowing the same 
to have been imported or brought into the United States contrary 
to law, or conspires to commit any of such acts in violation 
of the laws of the United States, shall be imprisoned not 
less than five or more than 20 years and, in addition, may be 
fined not more than $20,000. For a second or subsequent of- 
fense (as determined under section 7237(c) of the Internal 
Revenue Code of 1954), the offender shall be imprisoned not 
less than ten or more than forty years and, in addition, may 
be fined not more than $20,000. 


"Whenever on trial for a violation of this section the defen- 
dant is shown to have or to have had possession of the narcotic 
drug, such possession shall be deemed sufficient evidence to 
authorize conviction unless the defendant explains the posses- 
sion to the satisfaction of the jury.” 


Title 26, United States Code, Section %704(a): 


(a) General requirement. 


"Tt shall be unlawful for any person to purchase, sell, dis- 
pense, or distribute narcotic drugs except in the original 
stamped package or from the original stamped package; and 

the absence of appropriate tax paid stamp from narcotic drugs 
shall be prima facie evidence of a violation of this subsec- 
tion by the person in whose possession the same may be found. 

. . -(Aug. 16, 1954; 9:45 a.m., E.D.T., ch. 736, 68A Stat. 550, 
amended Aug. 31, 1954, ch. 1147, 8 §, 68 Stat. 1004.)” 


SUMMARY OF ARGUMENT 


At about 9 p.m. on April 14, 1966, the appellant was visitng in the 


apartment of an ex-neighbor, A knock came to the door and the tenant 
opened it. A group of police officers with a search warrant came in. 

The appellant was sitting on a couch at the time. One of the officers 
picked up a trench coat from the couch, searched it and found envelope 
with drugs in it. The appellant was charged with offenses heard upon 
the theory that he was in possession of the coat containing the drugs. 

At his trial three officers in the group said that they saw the appellant 
with the coat over or around his shoulder when they entered the apartment. 
One of them said that as he recalled it was raining that day. And he 
remembered it was raining because he had his coat on. The appellant 
testified in his own behalf and said that the coat was not his: He was 
not wearing a coat that day. He said it was warm, It had not rained. 
There was no threat of rain. In his case the appellant offered a report 
from the Weather Bureau showing that it did not rain that eye The court 
did not admit the exhibit. This was error. It is a well established 
rule of documentary evidence. Weather Reports are official records that 
are admissible in evidence. They are, in fact, the best evidence of 
weather conditions. The report was essential to the appellant's defense. 


It was error for the court not to receive the same. 


ARGUMENT 

UNDER THE CIRCUMSTANCES OF THIS CASE IT WAS ERROR FOR THE 

TRIAL COURT TO REFUSE TO ADMIT IN EVIDENCE THE WEATHER 

REPORT FOR THE DATE INVOLVED HEREIN, 

(In connection with this issue, the appellant refers to 

pages 40-3, 71-2, 100-4 of the Trial Transcript) 

In this case police officers went to a certain apartment in the 
District of Columbia with a search warrant authorizing entry into the 
apartment to search for narcotics. The tenant opened the door for the 
officers. The appellant was a visitor in the apartment at the time, He 
was seated on a couch in the living room. The police who entered the 
apartment said that when they first saw the appellant he had a trench 
coat over or around his shoulder. They said they saw him remove the coat 
from his shoulder and put it on the couch. A later search of the pockets 
of the coat by one of these policement revealed a quantity of contraband 
nareotics. The appellant was charged with offenses arising from the 
alleged possession of these narcotics. 

The appellant was a witness in his own behalf in the court below 
and he said he had come to the apartment about 15 minutes before the 


officers arrived. He said he had not worn a coat because the weather 


was warm and it was not raining. And there was no threat of rain that 


day. He said that the coat was on the couch but it did not belong to 


him. On the other hand, Officer Norman, one of those who said he saw 
the appellant with the coat, testified that as he recalled it rained 
that day. He said he was wearing a rain coat. He said he didn't know 
what time it rained that day, but because he had on his rain coat it made 


him say that it had rained. 


In the defense™ case, the appellant's attorney tendered a document 
to the court to be put in evidence. This document was a report from the 
Department of Commerce showing the hourly pg¢cipitation for that day as re- 
corded at the National Airport. The court did not receive the: document 
as evidence in. this case. This was error, Especially was it error, in 
view of the fact that there was a difference between the witness on each 
side on the critical point in this case as to whether it had rained that 
day. Mr. Norman said that as he remembered it had rained. He was wearing 
a coat. This testimony made more probably and believable that the appel- 
lant was also wearing a coat on that day. Thus, strengthening the govern- 
ment's theory that the appellant was wearing or carrying the ence coat, 
in the pockets of which were the drugs constituting the basis of the 
charges in this case. The appellant said that it had not been raining 
and that there was no threat of rain; that it was warm. If this was SO, 
it was more probably, as he claims, he had not worn a coat that day. 

The critical issue, therefore, was whether it had rained. 

The recollections of the witnesses involved were in conflict. In 
view of this, the record from the Weather Bureau showing the pgecipitation 
on that day was pertinent. The best evidence of weather conditions is to 
be found in the records of the Weather Bureau. 

There are many decided cases, including some from this Gusisaicrton. 
that hold the Weather Bureau records are probative evidence of weather 
conditions in a locality and should be accepted rather than indefinite 
opinions of witnesses. Aben v. District ofColumbia (1955) 221 F 2d 110, 
95 U.S. App. D.C, 237; Evanston v. Gunm (1879) 99 U.S. 660, 25 L. ed. 


306; Robinson v. Park Cent. Apartments (Dist. Ct. D.C., 1965) 248 F. 


Supp. 632; Fowel v. Insurance Bldg., Inc. (Mun. Ct. App. D.C., 1943) 


32 A 2d 100; Annotation: Weather Reports and records as evidence, 
34 A.L.R. 2d 1249 (1954); Wigmore, Evidence, 3rd Ed. (1940) Sec. 1523, 
1639. Such records are admissable; they are entitled to greather weight 
than the testimony of witnesses relying merely on their memory of the 
weather conditions at a particular time and place. 

According to the record that the appellant tendered in evidence it had 
not rained that day. The appellant was entitled to get this evidence before 
the jury. Under the facts of this case it was relevant and probative. 


It was essential to his defense. 


CONCLUSION 
The trial Court should have admitted in evidence in this case the 
record of the Department of Commerce showing the hourly percipitation 
as recorded at the Washington National Airport on the day in question. 
The exclusion of same was error and prejudiced the rights of the appellant, 


for which this court should grant him a new trial. 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing brief was served 


upon David G. Bress, Esq., United States Attorney, by leaving a copy of 


same at his office, U.S. Court House, Third and Constitution Avenue, N.W., 


this 17th day of July 1968. 


JOHN A. SHORTER, JR. 
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ISSUE PRESENTED 


In the opinion of appellee, the following issue is pre- 
sented: 


Whether refusal of the trial judge to admit a Weather 
Bureau Precipitation Report in evidence was error, affect- 
ing the substantial rights of appellant. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,256 


VINCENT W. FLYTHE, APPELLANT 


Uv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant pleaded not guilty to a two-count indictment 
charging violations of 26 U.S.C. §4704(a) and 21 U.S.C. 
§ 174 of the Federal Narcotics Laws. Jury trial was held 
on May 31, 1967 in the District Court for the District of 
Columbia, Judge Burnita Shelton Matthews presiding. 
Appellant was found guilty on both counts and sentenced 
to one to five years imprisonment on count one and five 
years imprisonment on count two, sentences to run concur- 
rently. 

The relevant facts relating to the crime show that at 
approximately 9:00 p.m. on April 14, 1966, five officers of 


(1) 


2 


the Metropolitan Police Department Narcotics Squad, 
armed with a search warrant knocked on the door of 
Apartment 306, 1432 Girard Street, N.W. The tenant, 
Ralph Clark, opened the door. The officers identified them- 
selves and told Clark that they had a warrant to search 
the apartment for narcotics (Tr. 11).1_ Upon entering the 
apartment, Officers Norman and Paul saw appellant 
Flythe seated on the living room couch with a tan rain- 
coat draped over his left shoulder (Tr. 11, 56). Officer 
Norman saw appellant take the coat from his shoulder 
and place it on the couch alongside of him (Tr. 11). 

Clark, who was standing in the living room, was seen 
to be holding a clear vial containing capsules of an un- 
known substance. He was arrested and the vial seized. 

Sergeant Paul went over to where appellant was seated 
and picked up the raincoat. A quick search of the coat 
revealed a cream colored envelope containing 167 capsules 
of a white powder (Tr. 11, 12).? Appellant was then 
placed under arrest and along with Clark taken to police 
headquarters. 

During the trial, appellant’s counsel attempted to intro- 
duce in evidence a document? showing the amount of pre- 
cipitation at National Airport on the day appellant was 
arrested.t Counsel for the Government objected and the 
court sustained the objection (Tr. 100-104). 


2 Trial transcript references are identified as (Tr.). Appellant’s 
Brief references are identified as (Br.). 


2The white powder was analyzed and found to contain 34.2% 
heroin hydrochloride (Tr. 49). Both appellant and Clark told 
arresting officers that the coat did not belong to them (Tr. 12). 
Appellant repeated his denial of ownership at trial (Tr. 72). 


3 Prepared by the United States Department of Commerce, En- 
vironmental Science Service Administration, Environmental Data 
Service. 


4 While the record is confused as to whether the precipitation 
report was for April 18 or April 14, 1966 (Tr. 101, 102), the facts 
and testimony indicate that it was for the 14th, the day appellant 
was arrested. 


3 
ARGUMENT 


The trial judge’s refusal to admit a Weather Bureau 
Precipitation Report in evidence was not error and 
was not prejudicial to appellant. 


(Tr. 41, 42, 43, 56, 100-104) 


Toward the conclusion of appellant’s testimony in the 
court below, his counsel offered in evidence a Weather Bu- 
reau Precipitation Report. Government counsel objected 
to its admission. The trial judge examined the report, 
found it to be confusing (Tr. 102) and too remotely re- 
lated to weather conditions in Washington to be admissible 
(Tr. 104). The judge suggested that counsel provide a 
witness to testify that the report accurately reflected 
weather conditions in Washington, D.C. (Tr. 104). Coun- 
sel said he would try, but a witness was not called. 

The Weather Bureau report of precipitation at Nation- 
al Airport, some two miles from where appellant was ar- 
rested, was too remote to reflect weather conditions in 
Washington, D.C. Pulvari v. Greyhound Corp., 126 U.S. 
App. D.C. 146, 375 F.2d 322 (1967). Its introduction 
should have been supported by a witness who could testify 
to its authenticity and relate it to weather conditions with- 
in the District of Columbia. Widder v. New York, Chi- 
cago & St. Louis R.R., 142 F. Supp. 830 (D.C. Pa. 1955), 
affd, 235 F.2d 752 (8rd Cir. 1955). 

Moreover, had the precipitation report been admitted 
and given greater weight than the testimonial evidence of 
witnesses, as appellant contends should have been done 
(Br. 11, 12), it would have strengthened the Government’s 
case and possibly discredited appellant’s own testimony. 
He testified that it hadn’t rained at all on the 14th, while 
the report showed that it had rained .02 inches during the 
early morning hours. A Government witness, Officer Nor- 
man, testified that it had rained because he was wearing 
2 rain coat (Tr. 41, 43). The precipitation report was 
contradictory to appellant’s testimony and could have been 
prejudicial to his case. 


4 


The issue in this case was not whether it rained on 
April 14, but whether appellant was in possession of the 
tan raincoat found in Clark’s apartment at the time of 
his arrest. Two police officers testified that as they en- 
tered Clark’s apartment they saw appellant seated on the 
couch with the tan raincoat draped over his left shoulder 
(Tr. 11, 56). One of the officers went on to testify that 
Clark already had one raincoat hanging in his closet (Tr. 
42). 

Had the report been admitted in evidence it would only 
have shown that it rained at National Airport on the 
morning of April 14, 1966. It would have had no rele- 
vancy to the issue of whether appellant was in possession 
of the raincoat when the police officers arrested him in 
Clark’s apartment.’ The jury could not reasonably have 
inferred that because it rained at National Airport that 
morning, appellant would not have had a raincoat at 
Clark’s apartment that night. It’s common knowledge 
that raincoats are often worn as top coats to provide 


warmth on chilly spring or fall evenings and as such, are 
often worn on days when it does not rain or even threaten 
rain. 


5In every case cited by appellant in support of his argument, the 
weather report was admitted in evidence because it was relevant to 
the issues of the case. Fowel v. Insurance Bldg., 32 A.2d 100 (Mun. 
Ct. App. D.C, 1943) wherein plaintiff sued to recover damages sus- 
tained when her flowers froze because of insufficient heating. Evans- 
ton v. Gunn, 99 U.S. 660 (1879) wherein plaintiff sued to recover 
damages sustained from a fall on a snow covered sidewalk. Aben Vv. 
District of Columbia, 95 U.S. App. D.C. 237, 221 F.2d 110 (1955) 
and Robinson v. Park Cent. Apts., 248 F. Supp. 682 (D.C.D.C. 
1965) wherein plaintiffs sued to recover damages resulting from 
falls on icy sidewalks. 


5 
CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davin G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
SEYMOUR GLANZER, 
Assistant United States Attorneys. 


Davip A. CLARKE, JR., 
Special Assistant to the 
United States Attorney. 


ov. 8. covgenment printine orricz; 1968 317973 «138 


